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THE INDETERMINATE SENTENCE.. 





The new era in the life of the world 
following immediately upon the treaty of 
peace is certain to bring with it fundamen- 
tal changes in the law as well as in the in- 
stitutions of society and government. The 
duty of the lawyer will be to oppose 
changes that have no other merit than nov- 
elty. On the other hand, he will probably 
be among the first to appreciate the value 
of changes which will strike down prac- 
tices intrenched in precedent but which 
have their origin in feudal arrogance or 
superstitious #gnorance. 

No branch of the law is in greater need 
of a new survey of its original foundations 
than the law of crimes. But this is a task 
we do not presume to undertake. “To dis- 
entangle and trace all the aspects and de- 
tails of modern criminal law,” says Profes- 
sor Wigmore, “ in their development amidst 
the congeries of law, morals, religion, and 
custom, in successive past epochs, is a huge 
and delicate task, which might well make 
the boldest historian halt.” 

But many brave spirits, since the time 
that John Howard started his prison re- 
form agitation in England, have opened up 
many pathways into the dark labyrinth of 
criminal law and punishment. Probably the 
most conspicuous recent discovery is that 
crime is the result of disease—a product of 
a defective mentality, usually an absence 
of will power. “Crime,” says Prof. Keedy, 
of the University of Pennsylvania, “is gen- 
erally the failure of the individual to re 
strain an instinctive impulse.” With that 
idea as a starting point the principle of 
group retaliation involved in the punish- 
ment of crime is giving place to the idea of 
correction and rehabilitation of the in- 
dividual. 

While we are quite convinced that the 
fear of punishment deters many persons 





from the commission of crime, we 
are not certain whether such fear serves 
that purpose in the majority of cases, espe- 
cially after the first offense. A survey of 
finger prints at Blackwell’s Island, in 1915 
shows 48 per cent of all inmates’ between 
1911 and 1915 had been there previously and 
that 25 per cent had been committed four 
or more times in that period. One woman 
was committed 104 times in 1914 for im- 
morality! This large percentage of so- 
called “repeaters” proves not only that im- 
prisonment is no deterrent but actually en- 
courages crime by developing the criminal 
instinct. . 


The imposition of fines is, with the excep- 
tion of a few conventional offenses, such as 
violating speed laws, etc., worse than useless. 
It is a sort of imprisonment for debt where 
the poor languish in jail and the rich escape. 
In some cases the fine is simply regarded 
by the gambler or the prostitute as a sort of 
license fee for continuing their business, 
which in most cases does not appear larger 
than the traffic is willing to bear, especial- 
ly if thereby it is able to eliminate competi- 
tion and to-create for itself a sort of mo- 
nopoly ‘n crime. 


Among many worthy suggestions for the 
reform of our criminal law to all of which, 
of course, we cannot refer at this time for 
lack of space, we wish to emphasize the im- 
portance of- adopting, and extending the 
principle of the indeterminate sentence as 
being urgent and necessary to the future 
progress of reform in the administration of 
the criminal laws. To illustrate the im- 
portance of this reform, it is related that 
in one state, where it is optional with the 
court to impose an indeterminate sentence or 
not, the defendant, a prostitute, pleaded to be 
sent to jail for a definite period rather than 
to be sent to an industrial farm under an in- 
determinate sentence. The explanation of 
the strange request is simple. The unfor- 
tunate woman was wedded to her life of 
sin which was as hard to give up as it was 
for the drunkard to give up his drink or 
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the opium eater to be deprived of his drug. 
It is clear, therefore, that for first offend- 
ers, the indeterminate sentence, coupled as 
it must be with supervision by a board of 
guardians or officials who seek to correct 
the habits of life and thought of the of- 
fender, is likely to prove to be a reform of 
great importance. 

The main objection to the indeterminate 
sentence on the part of some lawyers is 
that it interferes with the prerogative of 
the court to determine the extent of the 
punishment to be assessed for crime. It 
is difficult to show to those who are im- 
bued. with the retaliatory and deterrent 
idea of punishment that a new conception 
is involved in the indeterminate sentence, 
towit, the correction and reform of the in- 
dividual and his separation from old of- 
fenders whose cases are often hopeless. 
The indeterminate sentence, as is well 
known, treats criminals in relation to im- 
prisonment as physicians treat sick men in 
relation to hospitals. The patient is sent 
to a hospital until cured or proved incura- 
ble. This is the modern and revolution- 
ary attitude to crime. It does away with 
the idea of retribution and substitutes the 
idea of helpfulness. 


The objection that the indeterminate 
sentence adds to the length of term of im- 
prisonment is true only in a sense. Of 
course the term for every offense will be 
and must be long enough to effect a 
change in the moral and mental attitude of 
the offender ; but if it prevents the offend- 
er from becoming a “repeater,” or a con- 
firmed criminal, crowding our jails year 
after year on repeated commitments, so- 
ciety gains in the long run in the mere mat- 
ter of expense necessary to administer the 
criminal law, aside from other considera- 
tions, and the offender himself can well 
afford to spend a few extra months if nec- 
essary (the duration of his confinement 
being wholly dependent on his good con- 
duct) if thereby he is made better able to 
control his impulses and to fit himself for 
a life of usefulness. 


J 





NOTES OF IMPORTANT DECI- 
SIONS. 





LIABILITY OF MASTER FOR SERVANT’S 
VIOLATION OF LAW IN EMPLOYING CHILD 
UNDER AGE.—The old rule that a master is 
liable for the crimes of his servant only when 
he has authorized or connived at their com- 
mission was strained to the breaking point 
by the New York Court of Appeals in the re- 
cent case of People v. Decker Company (not 
yet reported) 60 N. Y. L. J. 1025. 


New York has a child labor statute which 
prohibits the employment of children under 
14 years of age. Defendant is a milk concern 
in New York City employing 125 drivers who 
distribute its products. The evidence dis- 
closed that certain drivers against the express 
orders of the company were in the habit of 
employing boys to assist them in their 
work and paid them out of their own pock- 
ets. The question was: Is the company 
criminally liable in such cases? The lower ap- 
pellate court (Supreme Court) divided on the 
answer and affirmed a conviction of the com- 
pany by a majority vote. The Court of Ap- 
peals affirms this ruling with the judges di- 
vided not on the result but in giving good and 
sufficient reasons for their holding. 


The problem is manifestly a difficult one. 
On one side are the cases of crimes which are 
chiefly personal in their nature, the punish- 
ment of which is directed solely against the 
one who commits them. On the other hand 
are the cases where the act or condition is 
prohibited and punishment is visited on the 
one who has the power to prevent it and not 
on the one who actually conmits it. Under this 
latter head may be classified the cases of liabil- 
ity for selling adulterated articles, for maintain- 
ing a nuisance, for selling liquor to minors, 
etc. In these cases the crime is committed 
in the course of the defendant’s business and 
may be said to be a natural result of the busi- 
ness which he has undertaken and for which 
result he should be held responsible. 

The Court of Appeals bases its decision on 
the latter rule, adding, however, another ele- 
ment quite essential to support its argument 
that where a duty exists to inquire there 
is no safety in ignorance. With this premise 
the court then announces what we believe 
is an unusual statement of the rule of crim- 
inal liability in such cases. The court said: 
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“The personal duty rests on the employer to 
inquire into the conditions prevailing in his 
business. He does not rid himself of that 
duty because the extent of the business may 
preclude his personal supervision and compel 
reliance on subordinates. He must then stand 
or fall with those whom he selects to act for 
him. He is in the same plight, if they are 
delinquent, as if he had failed to abate a 
nuisance on his land (R. v. Stephen, L. R., 
1 Q. B. 102; Tenement House Dept. N. Y. 
City v. McDevitt, 215 N. Y. 160, 167, 168), 
or had failed to furnish a safe place of work 
(Labor Law, sec. 200). It is not an instance 
of respondeat superior. It is the case of the 
non-performance of a non-delegable duty (Han- 
kins v. N. Y., L. E. & W. RR., 142 N. Y. 416, 
420). Prosecutions and fines for nuisances, 
created by an agent in the absence of the 
owner, have long been known to the law (R. 
v. Stephen, supra; R. v. Medley, 6 C. & P. 292; 
Smith, Master and Servant, 5th ed., 272, 279). 
‘If my servant throws dirt in the highway I 


.am indictable’ (Holt, C. J., in Tuberville v. 


Stampe, 1 Ld. Raymond, 264). Other illus- 
trations of like remedies abound (Comm. v. 
Sacks, 214 Mass. 72; Comm. v. Mixer, 207 
Mass. 141; State v. Gilmore, 80 Vt. 514; Heil- 
ton v. McSweeney, 1905, 2 I» R. 47; Davis v. 
Bemis, 40 N. Y. 453, 454, note, citing Attorney- 
General v. Siddens, 1 Cr. & J. 219). In these 
and like cases the duty to make reparation 
to the state for the wrongs of one’s servants, 
when the reparation does not go beyond the 
payment of a moderate fine, is a reasonable 
regulation of the right to do business by 
proxy.” 


The court is evidently controlled by the 
thought that this case is not one of laibility 
for an act committed but for a condition suf- 
fered to exist, such as a nuisance to which, 
as an instance, the opinion continually refers. 
But the analogy is hardly a logical one. The 
unauthorized employment of a child by the 
agent against the wishes of the master does 


not arise naturally out of the character of’ 


the defendant’s business in this case. To 
the driver of a wagon is not delegated any 
powers of employment; he. is charged simply 
with the duty to deliver milk. 


To illustrate the absurdity of the rule, sup- 
pose a traveling salesman gave a small boy 
a dime for carrying his grip to the hotel, 
would his employer be criminally responsible? 
The New York court does not escape this 
absurdity by limiting the application of the 
rule announced to cases where it is pos- 
sible for the master to exercise supervision 
because the basis of its reasoning is not that 
the master knows of this offense or that he 


_ is able to prevent it, but the fact that a condi- 


tion exists in his business which is prohibited 
by law. 





It seems to us that the casual emplceyment 
of boys by milk drivers along their routes 
and away from their plants and against the 
clear prohibition of their employer does not 
make the employer criminally liable under a 
child labor law. Construing the act reasonably 
it is clear that it is intended to prevent the em- 
ployment of children and to hold the pro- 
prietor of any plant liable, for their employ- 
ment on the ground that they could hardly 
be working in his plant without his permis- 
sion. But where this employment of the child 
occurs Outside of the master’s plant and by 
one who is not authorized to engage employes, 
the master is clearly not responsible. Here 
the driver, relieved of the direct supervision 
of his master, is engaging in a transaction of 
his own, wholly apart from powers delegated 
to him and for his own benefit and should 
himself be held personally liable. 


SHERIFF—LIABILITY FOR ESCAPE OF 
PRISONER.—“Charity covereth a multitude of 
sins” may be good theology but is bad law. 
This is distinctly so averred in the case, In re 
O’Rourke, 251 Fed. Rep. 768. 


In this case the sheriff released a prisoner 
committed to him by the federal court, for 
eight hours a day for forty days, that-he might 
work in the mines to earn sufficient money to 
take care of his family. The prisoner escaped. 


The court admits that the sheriff acted 
thoughtlessly and from generous motives and, 
therefore, without intent to violate the com- 
mitment. But the court, holding the sheriff’s 
good motive not a sufficient defense, says: 


“Tt was respondent’s plain duty to continu- 
ously imprison the convict for the term. He 
failed, not only committing contempt of this 
court (that is, violated its order), but also 
the offense of escape, whether tested by fed- 
eral or state law. That charity, which covereth 
a multitude of sins, excuseth not here. Re- 
spondent, free to gratify his charitable dispo- 
sition from his own purse, erred when he did 
so at the expense of the administration of jus- 
tice and of the United States.” 


The common law was severe upon officers 
who showed even the simplest courtesies to a 
prisoner, as where they permitted him to oc- 
cupy their own apartments, People v. Stone, 10 
Paige (N. Y.) 610; or to go out and find a 
bondsman or a witness, even if he returns, 
Delt. C. 159, 2 Hawk. P. C. c¢ 1910. To allow 
the prisoner his liberty, even for humanitarian 
reasons, is a voluntary escape and a more 
serious offense on the part of the officer than 
a negligent escape. 
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THE RIGHTS AND IMMUNITIES OF 
A SOVEREIGN RULER. 


—__ 


In these days of falling thrones and dis- 
membered empires the press has often re- 
ferred to the responsibility of ruling sover- 
eigns and in some instances has urged crim- 
inal prosecutions for acts of felony. Like- 
wise in a recent issue of the Central Law 
Journal, Mr. Thomas J. O’Donnell* insists 
upen proceedings by indictment against the 
crowned head of the German empire. 


In Great Britain indictments are found 
against the ruler and the admiralty head of 
Germany for the destruction of lives caused 
by sinking ships by torpedoes. This was 
somewhat remarkable in view of the fact 
that what lawyers have most admired in 
the British plan of government has been 
their system of jurisprudence, adminis- 
tered by an absolutely fearless and inde- 
pendent judiciary. From one of the Eng- 
lish journals it seems, when a consul by 
the name of Ehlert was convicted ‘at Sun- 
derland of treason by a jury during the 
war, on appeal the verdict was set aside as 
not sustained by the evidence. The pres- 
ent Lord Chief Justice of England ren- 
dered the decision. Popular clamor de- 
manded a conviction but the court decided 
impartially on the evidence and strictly in 
accordance with law. 


At the threshold we find a fixed distinc- 
tion between acts performed individually 
as a citizen, and things done pursuant to 
authority vested in a person virtute of fici. 
Rex non potest peccare—the king can do 
no wrong—has come down to us from 
Roman times. The sovereign is acting in 
a representative capacity; what he does is 
the act of his government. Like a judge, 
who, when acting officially, commits an 
error which may cause great loss or even 
deprive a citizen of liberty or life, yet he is 
not responsible for his mistakes and cannot 


(1) Vol. 87, page 348. 





be called personally to account for them, 
although he should act maliciously.” 


It has been often decided that an inde- 
pendent sovereign traveling in England 
could not be sued nor held to answer crim- 
inally. This is what Edward Manson says 
in his instructive work “The Builders of 
Our Law:’* “We have lately had our 
courts refusing jurisdiction over an inde- 
pendent sovereign who had been masquer- 
ading incognito in England as Mr. Baker, 
and making promises of marriage. In the 
Duke of Brunswick vs. King of Hanover,* 


] we have the same principle affirmed by 


Lord Cottenham. The odd thing in this 
case was that the defendant sovereign, the 


King of Hanover, was also a British sub-— 


ject, but the acts done by him were done 
in his sovereign capacity.” 


Chief Justice Marshall declared in The 
Exchange vs. McFadden,* that “the ex- 
emption of the person of the sovereign 
from arrest or detention within a foreign 
territory is universally admitted.”* A for- 
eign sovereign cannot be sued for infringe- 
ment of a patent.’ Nor will a defendant 
sovereign be prejudiced in his rights if he 
refuses to appear in an action.* Likewise 
the French courts have applied the same 
principle.® 


If the offending sovereign be present, 
refuse to abide by the laws, or commits 
acts that endanger the peace of the foreign 
state he may be requested to depart or 
expelled by force, if necessary.1° Other- 
wise the remedy is to apply to his govern- 
ment for redress through diplomatic chan- 


(2) Broom v. Douglass, Ann. Cases 1914 C. 
1155. 

(3) P. 5. 

(4) 2 House of Lords, 1. 

(5) 7 Cranch, 116, 3 Law. Ed. 287. 

6) i156 R..C. X 287. 

(7) Vavassuer v. Krupp, 9 Ch. 
wherein the Mikado was concerned. 
_ (8) DeHaber v. Queen of Portugal, 17 Q. B. 
196. 

(9) M. Masser v. The Emperor of Russia; 
M. Solon y. The Viceroy of Egypt. Hall on Int. 
Law 169. ° 

(10) Wilson’ and Tucker, Int. Law 143. 


Div. 351, 
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nels ; if there be no satisfaction granted; to 
refuse diplomatic intercourse, or make re- 
prisal to right the injury. 


The principal of immunity pertaining to 
sovereignty applies by analogy to the chief 
executive of a republic; but it may be sur- 
prising to learn that there is quite a differ- 
ence. A learned author says: “Ifa Presi- 
dent of a republic enters a foreign country 
he is generally considered and treated as 
a private citizen, except if he assumes to 
act officially, then he would have the same 
right, privileges and immunities accorded 
an hereditary monarch.”*! If such be the 
law it is urgent that a precedent be estab- 
lished that concedes the President of a 
republic the same legal status as one born 
to the purple. Should our President enter 
a foreign country it is inconceivable—yea, 
humiliating—to think that he could at any 
time be regarded legally as a common 
citizen. 


This country has recognized the distinc- 
tion between acts committed by one who 
was the head of a duly organized govern- 
ment and one who represented a discon- 
tented mob. Thomas W. Dorr, a brilliant 
but erratic lawyer, led a forlorn cause in 
Rhode Island in 1842 to reform the elec- 
toral laws of that state by instituting an 
independent state government. He was 
tried, convicted of treason and sentenced 
to life imprisonment. His plea that he was 
acting in good faith was rejected. Had 
he been at the head of a de facto govern- 
ment he might have escaped conviction.’ 


At a later date the leader of the confed- 
erate states was captured, May 10, 1865, 
and imprisoned at Fortress Monroe. He 
was indicted in the District of Columbia 
for treason and “inciting the assassination 
of Abraham Lincoln and murdering Union 
prisoners of war by starvation and other 
barbarous and cruel treatment.”"* In May, 
1866, he was again ‘indicted for treason at 


(11) Glenn’s Int. Law 66. 
(12) Vol. 5 Great American Lawyers, 204. 
(13) Flower's Life of Stanton, 361. 





Norfolk, Va., turned over to the authorities 
and in May, 1867, bailed out by Horace 
Greeley and others for $100,000. Stanton 
wanted a trial at once “in a fair and digni- 
fied manner”; but President Johnson and 
Chief Justice Chase opposed it; a nolle 
prosequi was entered and the prisoner dis- 
charged. If there had been a trial the de- 
fense would probably have been that there 
was a government de facto and what the 
defendant did. was done in virtue of sov- 
ereignty of the people whom he repre- 
sented. Whether this plea would have been 
sustained is a subject for speculation. For 
in Thorrington vs. Smith,* an opinion by 
Chief Justice Chase, it was held that the 
Confederate States were a de facto gov- 
ernment ; but this was overruled by Justice 
Field.1*> Chase presented by far the better 
logic: in sustaining his view. According to 
Field there is no de facto government until 
it becomes permanent. This is absurd; for 
if a government be permanently established 
it becomes a de jure government from its 
inception. Perhaps an indictment for acts 
committed prior to the organization of the 
Confederacy could have been maintained, 
but whatever was done thereafter might 


legally be considered as the act of a de facto 


government. 


The most conspicuous case in history is 
that of the Emperor Napoleon. After the 
battle of Waterloo in June, 1815, he return- 
ed to Paris. -Fnding that the General As- 
sembly was unfriendly to him, he con- 
cluded to leave for America. Later he 
decided to go to England to reside, there 
under the name of Colonel Muiron, an 
early friend who died by Napoleon’s side 
at Arcola. He left on the French brig 
Epervier, reaching the British man-of-war 
Bellerophon on July 15, 1815, commanded 
by Captain Maitland. The Emperor an- 
nounced to the commander: “I come to 
throw myself on the protection of your 
Prince and laws.” On July 26 the ship 


(14) 75 U. S. 1; 19 Law Ed. 361. 
(15) 96 U. S. 176; 24 Law. Ed. 716. 
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was ordered to Plymouth, where on July 
31, 1815, Lord Keith and Sir Henry Bun- 
bury informed Napoleon that the British 
government had decided to transport him 
in exile to St. Helena. Napoleon protest- 
ed ineffectually. On August 7 he was 
transferred to the Northumberland, the 
flagship of Sir George Cockburn for the 
long journey to St. Helena, arriving Octo- 
ber 5, 1815. ‘There has been much contro- 
versy whether he should have been exiled 
after announcing: “I come, like Themis- 
tocles, to throw myself upon the’ hospital- 
ity of the British people.” 


Plausible arguments may be offered on 
either side, but it should be remembered 
that the former Emperor was an alien 
enemy in Great Britain, subject to such 
regulations as might be prescribed by the 
authorities. Having abdicated, and volun- 
tarily entered a foreign country then at 
war with France, he might be treated the 
same as any other French citizen for acts 
done after abdication. Whether this was 
the best policy is another question. The 
Duke of Sussex, Lord Holland and many 
influential Englishmen were opposed to 


_ banishment; others wanted him hanged as 


Perhaps, Lord Rose- 


16 


a common felon. 
berry in his “Napoleon, the Last Phase, 
has stated the modern view: “Were it 
possible, we would ignore all this literature, 
as it is peculiarly painful for an English- 
man to read. He must regret that his gov- 
ernment ever undertook the custody of 
Napoleon, and he must regret still more 
that the duty should have been discharged 
in a spirit so ignoble and through agents 
so unfortunate. If St. Helena recalls pain- 
ful memories to the French, much more 
poignant are those that it excites among 
ourselves.” 


What individuals do to one another 
is one thing, but nations must consider 
that the whirligig of time brings most won- 
derful changes, and unexpected conditions. 


(16) Page 63. 





Forty years later, in 1855, the French and 
British soldiers fought valiantly side by 
side against Russia in the Crimean war, 
supporting Turkey, while recently the form- 
er three nations were Allies in opposing 
Turkey. Napoleon III was taken captive at 
Sedan on September 1, 1870. He was held 
as a prisoner of war at Wilhelmshohe‘and 
released in March, 1871. Going to England, 
he resided at Chiselhurst until his death in 
1873. His widow, Empress Eugenie, lives 
there at the age of 92. 


It has been suggested that the dethroned 
monarchs should be extradited from the 
neutral countries to which some of them 
have fled. In order to sustain extradition 
proceedings it must appear that an offense 
has been committed within the realm and 
subject to the jurisdiction of the sover- 
eignty which requests extradition. The 
United States Supreme Court in Terlinden 
vs. Ames,'? makes this declaration: “Ex- 
tradition may be sufficiently defined to be 
the surrender by one nation to another 
of an individual, accused or convicted of 
an offense outside of its own territory, and 
within the territorial jurisdiction of the 
other, which being competent to try and 
punish him, demands the surrender.” In 
the same case it was also decided that ex- 
tradition should be refused in the absence 
of a treaty or legislative provision." 


In Adriance vs. Lagrave'® the court held 
that no duty or obligation exists under the 
law of nations requiring one government to 
surrender a person to another except in 
obedience to treaty stipulations. It is of 
course self-evident that no treaty exists 
by which the former ruler of a nation may 
be extradited for any act done while in 
office. International law does not provide 
for the punishment of any sovereign who 


instigates and promotes war. Whether the , 


International Congress which is about to 
convene to adjust the colossal problems 


(17) 180 U. S, 770. 
(18) Hawley Int. Extradition 2. 
(19) 59 N. Y¥. 110. 
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that loom large before the whole world, 
will establish a tribunal for the trial of any 
state or person who shall violate the law 
of nations, will soon be determined. 
Frep H. PETERSON. 
Seattle, Wash. 





CONCURRENT POWER OF STATE 
AND FEDERAL GOVERNMENT 
TO ENFORCE THE FEDERAL 
PROHIBITION AMENDMENT. 


Sec. 2, of the proposed article to amend 
the Federal Constitution, provides: 


“The Congress and-the several states 
shall have concurrent power to enforce this 
article by appropriate legislation.” 

The above section was inserted by the 
House in place of the provision which was 
originally adopted by the Senate, which 
read as follows: 

“The Congress shall have power to en- 
force this article by appropriate legislation.” 

The Judiciary Committee of the House 
raised the question whether the States 
would have complete and ample authority 
to enforce prohibition if the Senate pro- 
vision was adopted. Such power was not 
expressly given. Many of the ablest law- 
yers in the Senate contended that States 
would have power to enforce prohibition 
under the clause which they adopted be- 
cause their power was not specifically 
limited or taken from the States. If the 
Senate provision had been adopted, the 
courts probably would have construed the 
amendment to give ample power to the 
Senate to enforce laws providing for the 
prohibition of the beverage liquor traffic. 
The House Judiciary Committee in order 
to make this proposition absolutely certain, 
inserted the above provision in the Act so 
that there would be no doubt but what the 
State would have power to enforce the 
prohibition within its borders, the same as 
Congress. 





The doubt concerning the Senate pro- 
vision arose from the decisions of the 
court in some of the earlier cases. Chief 
Justice Marshall, in the case of Strugis vs. 
Crowninshield, said: 


“When the American people created a 
national legislature, with certain enumerated 
powers, it was neither necessary nor proper 
to define the powers retained by the states. 
These powers proceed, not from the people 
of America, but from the people from. the 
several states, and remain, after the adop- 
tion of the Constitution, what they were 
before, except so far as they may be 
abridged by that instrument. In some in- 
stances, as in making treaties, we find and 
express prohibition; and this shows the 
sense of the convention to have been that 
the mere grant of a power to Congress did 
not imply a prohibition on the states to exer- 
cise the same power. But it has never been 
supposed that this concurrent power of 
legislation extended to every possible case in 
which its exercise by the states has not been 
expressly prohibited. The confusion re- 
sulting from such a practice would be end- 
less. The principle laid down by the coun- 
sel for the plaintiff, in this respect, is un- 
doubtedly correct. Whenever the terms in 
which a power is granted by Congress, or 
the nature of the power required that it 
should be exercised exclusively by Congress, 
the subject is as completely taken from the 
state legislature as if they had been ex- 
pressly forbidden. to act on it.” 

These and other cases influenced Con- 
gress to make it clear beyond a peradven- 
ture of a doubt, that both the states and 
federal government should have power to 


“enforce national prohibition. 


What Is Power?—Power is simply the 
right, ability or the authority to do some- 
thing. 

In constitutional law, power is simply the 
right to take action in respect to a particu- 
lar subject matter." 


The power referred to in this amend- 
ment is the governmental power to enact 
legislation to enforce the prohibition 


amendment. 


(1) Black’s Law Dictionary. 922. 
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How the Amendment |Will Be Enforced. 
—Congress, having the power as well as 
the obligation to enact legislation to en- 
force the amendment, will not only pro- 
hibit the manufacture and sale of intoxi- 
cating liquor for beverage purposes but 
will place the obligation upon the Federal 
Courts to enforce the prohibition acts and 
outline the procedure for its enforcement. 
The Federal Court will enforce the Fed- 
eral Acts. The state courts will have at 
least as much authority to make arrests 
and help to enforce this federal law as any 
other federal criminal law. The state 
courts, with the larger number of officers 
and more adequate law enforcement ma- 
chinery, will enforce the laws enacted by 
the states in order to make prohibition ef- 
fective within their borders. When a 
state and a municipality have concurrent 
power to prohibit the liquor traffic, each 
enacts its own laws. The municipality en- 
forces its own laws within the municipality. 
The state enforces its state law, not only 
in the municipality but throughout the 
whole state. Each unit of government en- 
forces its laws throughout the entire ter- 
ritory within its jurisdiction. Many states 
give not only concurrent power to the mu- 
nicipal council and the state legislature to 
prohibit the sale of liquor but they confer 
concurrent jurisdiction on city, township, 
county and district courts to enforce the 
plan. The court which accepts jurisdiction 
first has exclusive jurisdiction of that case 
but this does not prevent other courts from 
authorizing arrests of the same defendant 
for other offenses. Concurrent power 
causes no confusion or conflict. It simply 
results in harmony of action between the 
two governments and makes law enforce- 
ment sure. The Federal Government may 
establish additiona! courts or confer addi- 
tional authority on judicial officers to en- 
force the prohibition act just as state of- 
ficers have this authority conferred upon 
them by state law. 


The suggestion that the concurrent 
power clause gives one state authority to 





enact’'a law which will apply in another 
state will not be taken seriously by either 
lawyers or laymen. 

Concurrent power simply means equal 
power for both the state and the:nation, to 
enact laws prohibiting the beverage liquor 
traffic within their respective borders. 


Concurrent Power Not New Principle in 
Government.—To give two sovereignties 
concurrent power over a given subject mat- 
ter, is not a new doctrine. Both the Fed- 
eral and state government have power to 
regulate elections for Congress.* 

Persons owing duty to two sovereignties 
are amenable to both.* 

Justice Grier in rendering the opinion 
said: 


“Every citizen of the United States is 
also a citizen of a state or territory. He 
may be said to owe allegiance to two sov- 
ereigns, and may be liable to punishment 
for an infraction of the laws of either. The 
same act may be an offense or transgres- 
sion of the laws of both. * * * That either 
or both may (if they see fit) punish such 
an offender, cannot be doubted. Yet it can- 
not be truly averred that the offender has 
been twice punished for the same offense; 
but only that by one act he has committed 
two offenses, for each of which he is justly 
punishable. He could not plead the punish- 
ment by one in bar to a conviction by the 
other.” 


Justice Hook in case of McKinney vs. 
Landon,‘ said: 


“It is no defense to a prosecution for a 
violation of the anti-trust laws of a state 
that the accused bythe same general course 
of conduct has also violated the similar laws 
of the United States, or indeed has been 
punished therefor.” 


The proposed amendment simply gives 
authority to both the state and federal gov- 
ernment to enact laws to carry out the pur- 
pose of the amendment. The state already 
had that power under what is known as the 


(2) See Ex parte Yarbrough, 110 U. S. 662; 
Commonwealth v. Kitchen, 141 Ky. 657; In Re 
Coy, 127 U. 8. 743. 

(3) Ex parte Siebold, 100 U. S. 371. See also 
Moore v, the People, 14 How. 13. 

(4) 209 Fed. 300, at p. 307. 
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police power but the federal government 
did not have such power. This amend- 
ment confers the same authority on both 
state and federal government, to prohibit 
the liquor traffic. It did not take away 
from the state its power to prohibit the 
traffic, it simply made clear that both the 
state and federal government had_ this 
power. 


When State or Federal Government 
Have Jurisdiction Over a Subject Matter, 
Either May Enact Police Regulations and 
Laws to Make the Power Effective.—It has 
been repeatedly held that when the gov- 
ernment is given jurisdiction over a sub- 
ject matter, it may enact laws to make its 
power effective. The Supreme Court said, 


~ 


In re Rahrer,® that the Wilson Act was “en- 
acted in the exercise of its police power.” 
In the case of Hoke vs. State,® it says: 


“Congress may adopt not only the neces- 
sary, but the convenient means necessary 
to exercise its power over a subject com- 
pletely within its power, and such means 
may have the quality of police regulation. 
* * * Our dual form of government has its 
perplexities. State and nation have differ- 
ent spheres of jurisdiction, as we have said, 
but it must be kept in mind that we are one 
people, and the powers reserved to the 
states and those conferred on the nation 
are adapted to be exercised, whether inde- 
pendently or concurrently, to promote the 
general welfare, material and moral.” 


It js manifest from this and other deci-. 


sions that the court is not alarmed at any 
effort to bring about co-operation between 
the state and federal government. The 
federal court would find no more difficulty 
in sustaining laws under this concurrent 


power clause, than state courts find in sus- 
taining laws which give concurrent power 
to a municipality and a state to prohibit the 
sale of liquor and then confer concurrent 


jurisdiction upon local and state officers 
to enforce the law. 
Wayne B. WHEELER. 
Washington, D. C. 


(5) 140 U. S. 345. 
(6) 227 U. S. 309. 





HUSBAND AND WIFE—PARTIES PLAIN- 
TIFF. 





LABONTE et ux. v. DAVIDSON. 





Supreme Court of Idaho. Oct. 3; 1918. 





175 Pac. 588. 





The right to sue for damages for personal in- 
juries to a married woman is a chose in action 
and is community property of which her husband 
has the management and control. In such a 
case he is the only necessary party plaintiff, and 
may sue, in one action, to recover damage for 
her personal injuries and for expenses incurred 
for medical attendance and hospital fees by 
reason thereof. 





MORGAN, J. Respondents, husband and wife, 
in their complaint charged, in one count, that 
appellant maliciously committed battery upon 
wife by striking her with his fist and causing 
her to fall against the corner of a table, where- 
by she was permanently injured, and that her 
husband became obligated for medical attend- 
ance and hospital fees. The relief demanded 
was $10,000 actual damages, $3,000 exemplary 
damages, and $600 for expenses mentioned. 
From a judgment of respondents for $5,000 
actual damages and $600 because of said ex- 
penses, and from an order denying a new 
trial, this appeal is taken. 


(1) Appellant demurred to the complaint 
for the reason that it improperly united a 
eause of action in favor of the husband and 
wife for injuries to the wife, with a cause of 
action in favor of the husband only for ex- 
penses. The demurrer was overruled, and mo- 
tions to require respondents to elect between 
the causes of action and to strike were de- 
nied. There is some conflict in the authori- 
ties upon this point, arising largely from 
broadly divergent statutory provisions in the 
several states governing the property rights 
of husband and wife and the powers of mar- 
ried women as parties litigant. Approaching 
this question, it must be borne in mind this is 
a community property state, and has the fol- 
lowing statutory provisions: 

“Sec. 2676. All property of the wife owned 
by her before marriage, and that acquired 
afterwards by gift, bequest, or descent, or that 
which she shall acquire with the proceeds of 
her separate property, shall remain her sole 
and separate property, to the same extent and 
with the same effect, as the property of a hus- 
vand similarly acquired.” 


“Sec. 2679. All property owned by the hus- 
band before marriage, and that acquired by gift, 
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bequest, devise or descent is his separate prop- 
erty.” 


“Sec. 2680. All other property acquired after 
marriage by either husband or wife, including 
the rents and profits of the separate property 
of the husband and wife, is community prop- 
erty, unless by the instrument by which any 
such property is acquired by the wife it is pro- 
vided that the rents and profits thereof be ap- 
plied to her sole and separate use; in which 
case the management and disposal of such rents 
and profits belong to the wife, and they are not 
liable for the debts of the husband.” 


The right to sue in this case was a chose in 
action, and by the statutory provisions above 
quoted is made community property. Rev. 
Codes, § 2686, amended by Sess. Laws 1913, 
c. 105, p. 425, and by Sess. Laws 1915, ec. 75, 
p. 187, provides that the husband has the 
management and control of the community 
property, except the earnings of the wife for 
her personal service and the rents and profits 
of her separate estate. He is therefore the 
only necessary party plaintiff in a case of this 
kind, and may, in his own name, without 
joining his wife, sue to recover damages for 
her personal injuries and for expenses in- 
curred for medical attendance and hospital 
fees by reason thereof. Holton v. Sandpoint 
Lumber Co., 7 Idaho, 573, 64 Pac. 889; Ezell 
v. Dodson, 60 Tex. 331; San Antonio Street 
Ry. Co. v. Helm, 64 Tex. 147; Gallagher v. 
Bowie, 66 Tex. 265, 17 S. W. 407; Hawkins 
v. Front Street Cabie Co., 3 Wash. 592, 28 Pac. 
1021, 16 L. R. A. 828, 28 Am. St. Rep. 72. 


In Giffen v. City of Lewiston, 6 Idaho 231, 
55 Pae. 545, a case arising out of personal in- 
jury to the wife, where it was contended that 
damages for her loss of ability to labor could 
only be recovered by the husband in a separate 
action brought for that purpose, this court held 
that any damage, general or special, recovered 
by the husband during the marital relation for 
loss of time or capacity by the wife, in, such 
a case was community property, and incident- 
ally stated the rule to be that both husband 
and wife are necessary parties. The latter 
holding is not the law. 


In Lindsay v. Oregon, etc., Ry. Co., 13 Idaho 
477, 90 Pac. 984, 12 L. R. A. (N. S.) 184, it is 
said that the husband must be joined with the 
wife in a suit for damages for her personal in- 
jury, because judgment recovered, if any, 
would be community property. That case does 
not decide, and the question was not before 
the court, whether the husband could main- 
tain the suit alone. 





In Sheldon and Wife vy. Steamship Uncle 
Sam, 18 Cal. 527, 79 Am. Dec. 193, the Su- 
preme Court of California held that the hus- 
band and wife must join in an action because 
of injuries sustained by her, and that he must 
sue alone for expenses incurred thereby. The 
court did not discuss the community property 
feature of the question, nor give any reason 
for so holding other than that it is in accord 
with the common law. Following this decis- 
ion that court decided, in Matthew v. C. P. R. 
R. Co., 63 Cal. 450, that in an action to recover 
damages for her personal injury the cause of 
action belongs to the wife, and that the cause 
of action for expenses belongs to the husband 
and cannot be joined with that of the wife, 
and the same may be said in Tell v. Gibson, 
66 Cal. 247, 5 Pac. 223. In deciding these cases 
that court seems to have overlooked the fact 
that California had statutory provisions like 
ours which made damages arising from per- 
sonal injuries to the wife community prop- 
erty, of which the husband had the manage- 
ment and control, and the further fact that 
there was no community property known to 
the common law, hence its rules could have 
no aplication to the matter before the court. 


In McKune vy. Santa Clara Valley Mills & 
Lumber Co., 110 Cal. 480, 42 Pac. 980, wherein 
recovery was sought for personal injury to the 
wife, coupled with a claim by the husband 
for expenses growing out of it, the California 
court recognized the claim for damages by 
reason of the injury to be community prop- 
erty, but. adhered to the rule stated in the 
decisions above cited, holding that this class 
of ‘cases forms an exception to the rule that 
the husband alone is the proper party plain- 
tiff in suits involving community property, 
and that the wife must be joined with him in 
these actions. 


No sound reason can be found for any such 
exception. In this case the $5,000 recovered 
for injuries to the wife is an asset of the com- 
munity fund, of which the husband has man- 
agement and control. The $600 expense con- 
tracted as a result of her injury is a liability 
against the same fund, and we are unable 
to discover any reason why these items should 
be the subjects of two separate actions. The 
demurrer and motions were properly over- 
ruled. 


Note.—Community Property as Embracing 
Wife’s Right to Recover for Tort.—In the laws 
of Idaho, adopted from California, it is stated 
that all property acquired after marriage other 
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than what the wife owned before, or acquired 
by gift, bequest or descent after marriage is com- 
munity property of husband and wife. Rev. 
Codes Idaho, 1908, §§$ 2676, 2880. And another 
section of Idaho laws provides that in a suit 
by a wife for personal injuries to herself her 
husband must be joined. 


In Lindsay v. Oregon S. L. R. Co., 13 Idaho 
477, 90 Pac. 984, 12 L. R. A. (N. S.) 184, that in 
a suit by a wife for a personal injury she must 


‘be joined by the husband, but if a husband suffers 


a personal injury he may sue alone. But the 
statute regarding community property provides 
as to the husband that whatsoever he acquires 
after marriage, except what he owned at the 
time of marriage, or acquired by gift, devise or 
descent, is community property. 


The instant case holding that a suit for damages 
for personal injuries to the wife is a chose in 
action and the husband may alone sue therefor 
and he may recover both for her injuries and 
for expenses incurred by him for medical at- 
tendance, etc. Speaking of the Lindsay case, it 
said: “That case does not decide, and the ques- 
tion was not before the court, whether the hus- 
band could maintain the suit alone.” 


But in the instant case a dissenting opinion 
says that therefore the Idaho court held that 
both husband and wife are necessary parties where 
the action is for personal injuries to wife. Giffen 
v. City of Lewiston, 6 Idaho 231, 55 Pac. 545. 


Furthermore, the dissent refers to the rule of 
taking a statute from another state with the 
construction placed thereon by the courts of the 
state, and it cites as showing such construction 
Sheldon et ux. v. S. S. Uncle Sam, 18 Cal. 527, 
79 Am. Dec. 193; Tell v. Gibson, 66 Cal. 247, 
5 Pac. 223. 


The Sheldon case says: “We agree that the 
plaintiffs cannot recover jointly in an action ex 
contractu for a breach of contract, but this does 
not appear to us to be a sufficient answer to a 
recovery in the present case,” one in tort for 
injury to the wife. Further along the court 
says: “There is no doubt that the injuries in- 
flicted upon Mrs. Sheldon are the proper subjects 
of an action. * * * For this wrong, the law en- 
titles her to compensation in damages and those 
damages can only be recovered in an action to 
which she is a party. The case in this respect 
must be determined by the rules of the common 
law, and if she were not a party, we would be 
compelled to hold that damages of this nature 
could not be recovered. 


This distinction between actions ex contractu 
and those in tort appears to me entirely just. 
The rule regarding community property fairly 
may be deemed to cover only rights arising out 
of contract. It speaks of property “acquired” 
during the marriage relation as community prop- 
erty and distinguishes between what was owned 
before that. In neither case is there pointed 
reference to anything as a chose in action. Ad- 
mitting, however, that a contract right is a chose 
in action, yet it is very different from a right 
to sue for or recover for a tort. There is some- 
thing in the former right more resembling a 
vested interest than there is in the. latter. The 
word “acquire” might cover one and not neces- 





sarily would it cover the other. You do not 
“acquire” property by another committing an in- 
jury to your person. 

The .Tell case supra shows a suit by husband 
and wife for personal injury to her and for ex- 
pense of medical attendance, and it was ruled 
that demurrer for joining what was coming to 
the wife with what was coming to the husband 
was error. The court said: “It is a well settled 
rule of law, that if a wife be injured in person 
or property, she cannot sue for redress without 
her husband’s concurrence and in his name as 
well as her own. That was the rule of the com- 
mon law and is the rule of the code of civil 
procedure. 

The instant case says: “The (California) court 
seems to have overlooked the fact that California 
had statutory provisions like ours, which made 
damages arising from personal injuries to the 
wife community property.” 

But I greatly doubt whether this is true. There 
was room for saying that “acquire” applied only 
to tangible things and rights arising out of con- 
tract. 

The instant case also says that McKune v. 
Santa Clara Valley M. & L. Co., 110 Cal. 480, 
42 Pac. 980, recognized that a claim for damages 
for personal injury was community property, but 
adhered to the rulings in the Sheldon and Tell 
cases. This is not a very strong answer to the 
principle of taking a statute with the con- 
struction placed thereon. If it came after Idaho 
had adopted this statute it was, if possible, a 
weaker answer still. 


What the court said in the McKune case was: 
“The action was, primarily, one for the recovery 
of damages for injuries done to the wife, and, 
though the right of action and the damages re- 
covered are community property, this form of 
action is an exception to the rule that the hus- 
band has control of the community property 
and may sue or be sued alone wiiere it is con- 
cerned. The wife is a necessary party.” If Cali- 
fornia law had recognized an exception of this 
character and Idaho adopted California law in 
which the exception entered, it took the law as con- 
strued by California courts. 


The instant case cites other states as showing 
the husband is the only necessary or proper party 
in such a case as was before the court. 


Thus it was said in Hawkins v. Front St. °C. 
Ry. Co., 3 Wash. 592, 28 Pac. 1021, 16 L. R. A. 
808, 28 Am. St. Rep. 72 that: “Inasmuch as the 
right to sue for a tort which one has suffered is 
a chose in action, and therefore property, in those 
states where, as here, all property acquired by 
either spouse otherwise than by gift, descent, be- 
quest or demise is common or community 
property, this chose in action is suable by that 
member of the coinmunity who has the dispo- 
sition of the community personalty.” See also 
Ezell v. Dodson, 60 Tex. 331; Gallagher v. Bowie, 
66 Tex. 265, 17 S. W. 407. 


The question does not seem an intensely prac- 
tical one, but certainly the statute creating a com- 
munity status is one intended to inure to the 
interest of that status, and statutes in regard 
thereto, when construed to take away from no 
essential rights of those outside of the relation, 
ought to be adhered to. Furthermore, the cases 
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cited herein rely on a common law rule, and 
this is not abrogated by statute, unless the intent 
so to do plainly appears. There is room in the 
California statute and the Idaho law following it 
for acceptance of the rule of the common law. 








ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM OF THE MEETING OF THE 
KANSAS BAR ASSOCIATION. 





The thirty-sixth annual meeting of the Kan- 
sas State Bar Association will convene at To- 
peka, Thursday and Friday, January 30th and 
3lst, 1919. 

The president’s address will be delivered by 
Mr. William E. Higgins of Lawrence, whose 
subject has not been announced. The annual 
address will be delivered by Hon. George T. 
Page of Peoria, Ill., president of the American 
Bar Association; his subject will be “The 
American Bar Association.” 

Other addresses will be given, as follows: Mr. 
A. M. Keene, of Fort Scott, “The Evolution of 
the Practice of Law;” Mr. J. M. Challiss, of 
Atchison, “The Proposed League of Nations to 
Enforce Peace;” Mr. T. A. Noftzger, of Wichita, 
“Suggestions Concerning Court Procedure;” Mr. 
Clay Hamilton, of Topeka, “The Lawyer After 
the War.” Other speakers, whose subjects have 
not been announced, are Mr. Thomas M. Van- 
Cleave, of Kansas City, Kan.; Mr: C. J. Bryant, 
of Independence, and Mr. David Ritchie, of 
Salina. 

The annual banquet will be given on Friday 
night, and the secretary promises “other in- 
teresting features.” 





PROGRAM OF THE MEETING OF THE 
IDAHO BAR ASSOCIATION. 
December 28, 1918. 
Editor Central Law Journal: 

In the absence of Mr. O. W. Worthwine, secre- 
tary of the Idaho State Bar Association, to 
whom your letter of December 23rd was ad- 
dressed, I take-this oportunity of answering 
the same and note that you desire to ascertain 
the program for the coming meeting of the 
Association. Owing to unforeseen conditions 
resulting from the epidemic of influenza and in 
consequence the postponement of courts and 





public meetings, the program has not as yet 
been definitely arranged, but it is hoped that 
it will be so arranged within the next few days. 


The biennial meeting of the Idaho State 
Bar Association will be held at Boise, Idaho, 
on January 21, 22 and 23, 1919. The morning 
session of January 21st will be taken up with 
reports of standing committees and discussions 
of such reports; also the appointment of vari- 
ous committees. The afternoon session of Jan- 
uary 21st will be devoted to a memorial service 
in behalf of attorneys who have died since the 
last meeting. This session will be held in the 
Supreme Court rooms of the Idaho Supreme 
Court in the state capitol building in Boise. The 
evening session will be devoted to the biennial 
address of the president, James H. Hawley. 


The morning session of January 22d will be 
taken up by an address on “Reminiscences of 
the Bar of Idaho,” by Hon. I. N. Sullivan, for- 
merly justice and chief justice of the Supreme 
Court of Idaho. Mr. Sullivan was a member 
of the Supreme Court of Idaho prior to the 
state’s admission to statehood and afterward, 
having served upon the bench for a total of 
twenty-five years.’ The afternoon session of the 
last named day will be taken up with the re- 
port of the special Bar Committee on the new 
proposed codes of Idaho which were authorized 
by the 1917 session of the legislature and to 
the preparation of which two years have been 
devoted. There will also be an address on 
these codes by B. W. Oppenheim, the code com- 
missioner, and a general discussion of the codes. 
The evening session will be addressed by Hon. 
Frank S. Dietrich, district judge of the United 
States Federal Court for Idaho, on the subject, 
“Should Procedure be Formulated by the Legis- 
lature or by the Courts?” 


The program for the forenoon session of Jan- 
uary 23d has not yet been definitely settled, 
nor has the address for the afternoon session 
been finally arranged, although it is hoped that 
Hon. J. R. Bothwell, former judge of the Fourth 
Judicial District of the State of Idaho, will ad- 
dress the Association on “The Lawyer from 
the Viewpoint of the Judge.” At the afternoon 
session will also take place the election of of- 
ficers. The evening of the 23d will be devoted 
to the usual banquet. 

Trusting that this will be of some value and 
service to you, I am, 

Very truly yours, 
Sam S. GrirFin, 
Acting Secretary. 
Boise, Idaho. 
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CLAYTON ANSWERS ULLMAN’S JEREMIAD. 


. 





Our attention has been called to an incident 
at a meeting of the Alabama Bar Asso- 
ciation which is an interesting proof that hu- 
man nature cannot acquiesce meekly in even 
a truthful recapitulation of its errors and its 
failures unless mixed with some recognition 
of its virtues to act as a salve to soothe the 
sting of criticism. 

Mr. M. M. Ullman, of Birmingham, Ala., 
read a paper entitled, “Some of the Needs of 
Alabama.” It was an unusually well prepar- 
ed paper, giving accurate statistics and record- 
ed proof for every criticism that the author 
had the temerity to offer to the administra- 
tion of the governmental, commercial and edu- 
eational interests of his state. He cut like a 
surgeon but failed to apply an anesthetic, with 
the result that his hearers suffered such ex- 
cruciating mental anguish that they may be 
excused for giving vent to their feelings. Of 
the many “replies” to Mr. Ullman’s paper, that 
of Hon. H. D. Clayton, U. S. District Judge of 
Alabama, was a real gem of oratory and we 
reproduce it here. Judge Clayton said: 

“Mr. Ullman’s excellent paper read on yes- 
terday was too much on the order of the lamen- 
tations of Jeremiah. -If you are going to tell 
a fellow that he is knock-kneed and cross- 
eyed, for mercy’s sake tell him that he is six 
feet tall, square-shouldered and a fine speci- 
men of manhood—say something else also true 
and at the same time good about him. Or, if 
you are ungallant enough to say to a lady that 
she has a wart on her nose, or is red-headed, 
do tell her that she has a winsome manner, 
pretty teeth and a kissable mouth. Let her 
understand that you do not believe her whole 
physiogomy to be marred by a wart—that her 
face is not all warts. 

And then when we have spoken of the short- 
comings of Alabama, let us also declare that 
under God’s’' shining sun there is not 
the same illimitable water-power; the same 
wealth in minerals, coal, iron and graphite; 
the like quantity of timber; the rolling prairies 
of bloomimg alfalfa and waving Johnson grass; 
as many pretty hills and fertile valleys of grow- 
ing corn and cotton. What snow field in New 
England is as lovely as an Alabama cotton field 
in the fall when on the broad acres of sun 
kissed valleys and hills one can visualize the 
whiteness of God’s blessing upon our beloved 
Southland. 

Sometimes I like to hear, and I am willing 
to follow any fellow into the low ground of 
sorrow, for a brief period, but for God’s sake 
let him get up on the hill top sometime. I 
think that some of the things that the gentle- 
man said here yesterday ought not to go out 
to the world with the approval of this Associa- 
tion. I think that some of the things said in 
his paper would hurt the state and I think it 
is unjust. Let us admit the warts and the tan- 
gled red hair (and by the way there is no hair 





prettier than the red for it is saturated with 
golden sun beams, to use the language of Vic- 
tor Hugo), but oh, tell also of her grace and 
charm. Dear Alabama is not all hair, nor is 
her face all warts. 

Go to a beautiful placid lake with the lilies 
blooming on the edge and the trees swinging 
down their graceful boughs like a benediction 
of heaven. Mirror yourself in its bosom. 
Every star in the firmament is reflected and 
the moon shines down so that on the still 
waters you see ‘the diamonds borrowed from 
the skies and the ‘mirrored splendor of the 
Southern moon How beautiful is this lake! 


‘The reflections of the jewels of heaven—the 


trees, the lilies! While you are under the spell 
of the enchantment, declaiming of these bless- 
ings of the heavenly Father, you hear at your 
side some unpoetical individual exclaim: ‘Yes, 
that is all well enough; but there are about a 
half dozen darned old bull frogs over there on 
the edge of the lake making a hell of a fuss. 
Forget them or ‘Johnnie get your gun’ and 
shoot them and have frog legs for breakfast 
next morning.” 








BOOK REVIEW. 





CORPUS JURIS, VOLUMES 15 AND 16. 





The pressure of war regulations has not de- 
layed the regular appearance of successive 
volumes of Corpus Juris. Volumes 15 and 16 
have just been completed, and this in spite of 
the severe restrictions placed by the War In- 
dustries Board on the consumption of paper. 

Volumes 15 and 16 have appeared in advance 
of volume 14. The explanation given is that 
in developing the title “Corporations,” which 
fell alphabetically in Volume 14, the  pub- 
lishers found that that title would fill a 
whole volume of sixteen or eighteen hundred 
pages. As further work had to be put on the 
article on corporations to get it into shape, the 
publishers went ahead with volumes 15 and 16 
which were ready. 

It might be said that much will be expected 
of the article on corporations. In amount of 
reading matter eighteen hundred pages of Cor- 
pus Juris equal seven or eight volumes of an 
ordinary text book. If this wide opportunity 
for research and discussion is improved in the 
usual competent manner in which former ar- 
ticles have been handled this volume should 
become one of the leading authorities on this 
subject. 

Volume 15 contains several important sub- 
jects of law. From the amount of space de- 
voted to the discussion of them, the casual 
reader would conclude that such subjects as 
Costs in 347 pages, Counties in 290 pages and 


























Courts in 649 pages, were the most important 
subjects in the volume. To a lawyer of wide 
study or practice the 134 pages devoted to the 
discussion of the subject of Covenants, offers 
opportunity to the author to solve some real 
problems of the law and to make some real 
contribution to the science of jurisprudence. 
The discussion of this subject is very thorough, 
although the author avoids many of the finer 
distinctions sometimes made between implied 
and express covenants. The application of the 
important principles of this subject is clearly 
illustrated by voluminous notes which set out 
in detail the facts of cases to which the rule 
is applied. 

Volume 16 might very properly be entitled 
“Clark on Criminal Law,” as the discussion of 
this subject fills the entire volume of 1381 pages 
and equals five volumes of a text book of 
ordinary size. If so entitled it would have to 
be regarded as a posthumous work of William 
Lawrence Clark, the author, who died March 
2, 1918, after having completed about two-thirds 
of the present treatise. The treatment of this 
subject is clear and exhaustive. 

Published by the American Law Book Com- 
pany, New York. 





SINGER ON INTERNATIONAL LAW. 





This brief work by Mr. Berthold Singer, 
Prof. of International Law, Chicago Law 
School, is professedly not a treatise, but a 
“compendium” originally prepared for’ the 
army, naval and aviation forces. It gives the 
fundamental principles and definitions of inter- 
national law and a few brief practical illus- 
trations of the application of such principles. 
The book cannot be said to afford the student 
any scientific appreciation of the growth of the 
principles of international:law, there being but 
little discussion of these principles, and very few 
references to the authorities, congresses and 
conventions which first announced them. More- 
over, the statement of these principles them- 
selves are confined to those that are most 
fundamental and their treatment is elementary 
and discussive, although the author not in- 
frequently goes into detail in enlarging upon 
such subjects as Naturalization and Treaties. 

The arrangement of the subject matter of the 
book follows no obviously logical plan, with the 
result that each subject in the work, as in 
an encyclopedia, is complete in itself and can 
therefore be referred to for ready reference, 
for which purpose the book is best adapted. 

Printed in one volume of 335 pages, and pub- 
lished by T. H. Flood & Co., Chicago, IIl. 
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HUMOR OF THE LAW. 


They were discussing a certain politician 
who was regarded in some quarters as a com- 
er. “I think he was a disgrace to his city,” 
remarked one of the group. 

“He’s grown since then,” said Senator Pen- 
rose, “now he’s a disgrace to his state.” 





“Some of you men who play poker day and 
night ought to be taken up for loafing.” 

“Playin’ poker in Crimson Gulch,” answered 
Three-finger Sam thoughtfully, “may be non- 
essential. But if you perteck your interests it 
ain’t loufin’.’—Washington Star. 





A policeman whose evidence was being tak- 
en on commission deposed: ; 

“The prisoner sat upon me, calling me an 
ass, a scarecrow, a ragamuffin and an idiot,” 
and this being the conclusion of his deposition, 
his signature was preceded by the formal end- 
ing: 

“All of which I swear is true.”—Tit-Bits. 





Some who have attended councils and asso- 
ciations can appreciate this story of the late 
Rev. Dr. Norman MacLeod, of Edinburgh: 
Going into a room in which was a cage con- 
taining a large owl, he surveyed it for a long 
time. The owl sat unmoved, placid and erect. 
His mien was dignified, his horns impres- 
sive, his eyes cold and observant, his counte- 
nance sagacious and critical. At length Nor- 
man broke the silence, “Man, ye wad make a 
splendid moderawtor!”—Kind Words. 


The following incident was reported to the 
St. Louis Flag Society, an organization which 
aims to see that flags are properly *hung and 
respected, by Jacob Kuhl, a member. 

A flag in a window in the vicinity of Thir- 
teenth and Linden Streets was hanging with 
its field down. Kuhl knocked at the door. A 
negro woman opened it. 


“IT am a member of the Flag Society,” Kuhl 
said. “Your flag is hung improperly. That is 
a signal of distress.” 


“You’se the Government, is youh?” the ne- 
gress replied. “Well, I hung that flag that way 
pupously. I is in distress. Dey got my hus- 
band in the army and I don’t get his allot- 
ment. I eitker wants ma husband or ma allot- 
ment.”—St. Louis Post-Dispatch. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Attorney and Client—Disbarment.—The 
conduct. of an attorney in testifying that defend- 
ant in an action was insane at the time of his 
marriage, knowing that in fact such defendant 
«had been mentally competent to contract such 
marriage, held ground for disbarment, under 
Rev. Codes, § 6393, subd. 5, providing for dis- 
barment of an attorney guilty of deceit, mal- 
practice, crime, or misdemeanor involving moral 
turpitude.—In re O’Keefe, Mont. 175, Pac. 593. 


2. Lien of Attorney.—Where client assigned 
note to attorney as collateral for specified in- 
debtedness, and not for collection, or to secure 
payment of fees for services rendered, there 
was no attorney's lien on note for such services. 
—Thomson vy. Findlater Hardware Co., Tex., 205 
S. W. 831. 

3. Bailment—Ordinary Care.—Bailment  be- 
ing for the benefit of both parties, the bailee 
would be liable to the bailor for theft by a 
third person only if the theft was due to lack 
of ordinary care on the part of bailee.—Perera 
v. Panama-Pacific International Exposition Co., 
Cal., 175 Pac. 454. 

4. Bankruptcy — Exemptions. — Bankrupt’'s 
exemptions as to property situated in a 
different state from that in which the bank- 
ruptcy proceedings are being held are governed 
by the laws of latter state.—Campbell-Thorpe 
Grocer Co. v. Watkins, Ark., 205 S. W. 826. 

5——-Oral Agreement.—Where the father of 
bankrupt orally agreed to give land to him at 
the time when the father decided to make a 
division, the contract was wholly executory, 
and the land itself, title to which was still in 








the grantor, could not be subjected in bank- 
ruptey by the creditors before the grantor 
divided it.—White’ v. Graybill, Iowa 169 N. W. 
135. 

6. Petition for Review.—A question of fact, 
when found by the referee in bankruptcy, will 
not be disturbed by the courts on petition for 
review.—In re Mullings Clothing Co., U. S. D. C., 
252 Fed. 667. 

7. Brokers—Negotiation.—To be entitled to 
compensation from seller of real estate, broker 
must have been the seller’s agent, and must 
have effected the sale, or conducted the nego- 
tiations to such stage as to complete the bar- 
gain for the sale, so far as it depended upon his 
action or efforts.—Heldmyer v. Cleaver, Del., 
104 Atl. 635. 





8. “Secret Profit.’—Where plaintiff fixed 
his own terms and employed defendant merely 
to procure acceptance, defendant being also the 
agent of the other party to the exchange and 
known by plaintiff to be such, compensation re- 
ceived by defendant from the other party was 
not a “secret profit’ to which plaintiff was en- 
titled.—Carothers v. Caine, Cal., 175 Pac. 478. 





9. Burglary—Recent Possession of Property. 
—On trial for burglary, where recent possession 
of articles stolen from the burglarized premises 
was shown, it is error to instruct that the bur- 
den is on defendant to show that he came by 
the stolen goods honestly.—Johnson v. State, 
Ga., 96 S. E. 1045. 


10. Carriers of Goods—Non-Delivery.—tIn case 
of non-delivery, the carrier’s common-law lia- 
bility is the value of the goods at the point of 
destination at the time they should have been 
delivered.—McCall-Dinsmore Co. v. Chicago M. 
& St. P. Ry. Co., U. S. D. C., 252 Fed. 512. 


11. Carriers of Live Stock—Condition Pre- 
cedent.—Shipper’s failure to comply with pro- 
vision of contract for interstate shipment of 
live stock making notice of claim before re- 
moval from destination or from place of deliv- 
ery to consignee and before stock is inter- 
mingled or slaughtered, a condition precedent 
to recovery, bars recovery, in absence of special 
circumstances.—Atchison, T. & S. F. Ry. Co. v. 
Cooper, Okla., 175 Pac. 539. 


12. Carriers of Passengers—Removal of.— 
Where a male passenger was drunk, disorderly, 
insulting, and offensive to other passengers, the 
conductor was warranted in removing him 
from that car to the smoking car, though Ky. 
St. § 806, authorizes the ejection of such pas- 
sengers from the train.—Louisville & N. R. Co. 
v. Phelp’s Adm’r, Ky., 205 S. W. 793. 

13. Champerty and Maintenance — Pleading 
and Practice.—The champertous character of 
an action at law is available as a defense to 
that action, though not pleaded.—General Film 
Co. v. Sampliner, U. S. C. C. A., 252 Fed. 443. 


14. Citizens—Allegiance and Protection. — 
Citizenship implies membership in a political 
society, the relation of allegiance and protec- 
tion, identification with the state, and a partici- 
pation in its functions, and while a temporary 
absence may suspend the relation between a 
state and its citizen, his identification with the 
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state remains where he intends to return.— 
Pannill v. Roanoke Times Co., U. S&S. D. C., 252 
Fed. 910. 


15. Compromise and Settlement — Satis- 
faction——It being inferable that half pay 
allowances by master to injured servant while 
disabled were made as a mere kindness, fail- 
ure of employe to return the money was not 
conclusive of acceptance thereof in whole or 
partial satisfaction of claim.—E. I. Du Pont de 
Nemours & Co. v. Kelly, U. S. C. C. A., 252 Fed. 
523. 


16. Conspiracy — Participation.— When con- 
spiracy to boycott was shown among members 
of bricklayers’ union, firm against which con- 
spiracy was directed could look beyond secre- 
tary, who sent out untrue and harmful notices 
to contractors, and recover from each member 
of union who participated in conspiracy, irre- 
spective of degree of his activity.—Martineau v. 
Foley, Mass., 120 N. E. 445. 

17. Constitutional Law—Party Affected. — 
Validity of statute, as requiring prisoners 
awaiting trial to work, cannot be questioned by 
persons not so situated—wWhittaker v. Bran- 
nan, U. S. C. C. A., 2562 Fed. 556. 


18. Contracts—Mutuality.—Provision in _ oil 
and gas lease that lessee, on payment of 
certain sum and accrued liabilities, might sur- 
render premises and terminate its liability, did 
not render lease void for want of mutuality.— 
Northwestern Oil & Gas Co. v. Branine, Okla., 
175 Pac. 533. 

19. Substantial Performance. — Where 
bridge is built substantially according to con- 
tract, recovery may be had of price, less deduc- 
tion for damages for the deviation; but, where 
the bridge is not so built, no recovery can be 
had.—Vincennes Bridge Co. v. Walker, Ky., 
205 S. W. 778. 

20. Corporations—Abandonment of Business. 
—Debts due by corporation are not abrogated 
because it abandons corporaté enterprise, and 
unpaid subscriptions to stock continue to be as- 
sets of corporation, a trust fund ‘to which credi- 
tors may resort.—Raleigh Improvement Co. v. 
Andrews, N. C., 96 S. E. 1032. 

21. Gift of Property. — Managers of 
a corporation cannot give away its prop- 
erty.—Deutsche Presbyterische Kirche v. 
Trustees of Presbytery of Elizabeth, N. J., 104 
Atl. 642. 

22. Receiver.—A receiver of a corporation 
is appointed on behalf of all parties interested, 
and he represents the stockholders, as well as 
the creditors.—Graselli Chemical Co. .v. Aetna 
Explosive Co., U. S. C. C. A., 252 Fed. 456. 


23. Reorganization.—Where the company 
employing plaintiff when he was injured, in or- 
der to effect a financial reorganization, trans- 
ferred all its assets to a new company, which 
assumed all the old company’s liabilities, and 
there was little change in the management of 
the business, plaintiff might sue the new com- 
pany directly for the negligence of its prede- 
cessor.—E. I. Du Pont de Nemours & Co. v. 
Smith, U. S. C. C. A., 252 Fed. 491. 

24. Courts—Jurisdiction.—A federal court is 
not bound by the construction of statutes of a 

















state by its highest court, where the inquiry is 
whether they as, enforced effect results con- 
trary to inhibition of federal statutes.—lowa 
Loan & Trust Co. v. Fairweather, U. S. D. C. 252 
Fed. 605. 

25. Stare Decisis—A ruling of the Su- 
preme Court prior to January, three judges sit- 
ting, made contrary to a doctrine announced 
and followed in prior decisions of the Supreme 
Court, must, under the doctrine of stare decisis, 
in force under Civ. Code 1910, § 6207, yield to 
such former decisions, when such reversal is 
concurred in by the full court.—Josey v. State, 
Ga., 96 S. E. 1041. 

26. Criminal Law—Evidence.—Proof of a dis- 
tinct independent offense, other than that in 
issue, though embracing acts of the same gen- 
eral kind as those surrounding the offense 
charged, is not admissible to establish the lat- 
ter, a rule subject to certain exceptions, as 
when it is necessary to show a particular in- 
tent to prove guilty knowledge.—State'v. Greco, 
Del., 104 Atl. 637. 


27. Customs and Usages—Implied Contract. 
—An offer relating to a trade or business as- 
sumes that all the usages and customary inci- 
dents of such trade or business shall be part of 
the agreement, and they need not be expressly 
stated in the written or oral offer, as the law 
implies them.—Neer v. Lang, U. S. C. C..A., 252 
Fed. 575. 

28. Damages—Breach of Contract.—Where a 
lump sum is deposited, to be paid on a breach 
of a contract, question whether deposit is pen- 
alty or liquidated damages is generally deter- 
mined by intention of parties.—Weiser River 
Fruit Ass’n v. Feltham, Idaho, 175 Pac. 583. 

29. Penalty.—Whether a stipulation to pay 
a sum of money in event of breach of contract 
is to be regarded as a penalty or an agreed 
ascertainment of damages is to be determined 
from the intent of the parties as gathered from 
the contract.—Stennick v. Jones, U. S. C. C. A., 
252 Fed. 345. 

30. Divorcee—Desertion.—Law does not call 
upon husband seeking divorce on ground of de- 
sertion to exclude hypothesis of justifiable 
cause; burden to justify separation by clear 
proof of matrimonial offense, supported by cor- 
roborating evidence, being cast on wife, as 
though made basis of application for divorce.— 
Wurth v. Wurth, N. J., 104 Atl. 644. 

31. Mutual Fault.—Where each party in a 
divorce suit is at fault, the law will leave them 
as it finds them.—McCarthy v. McCarthy, Iowa 
169 N. W. 135. 

32. Domicile—Change of.—A domicile, once 
acquired, cannot be changed without the ac- 
quisition of another domicile.—Semple v. Com- 
monwealth, Ky., 205 S. W. 789. 


33. Equity—Jurisdiction—The rule that a 
court of equity, taking jurisdiction of a con- 
troversy for one purpose, will dispose of all 
such matters in controversy, so as to render 
complete relief, does not mean that it will pass 
on claims based on a different matter, asserted 
in a different capacity and entirely unrelated to 
the subject of the primary equity.—Old Domin- 
ion Trust Co. v. First Nat. Bank of Oxford, N. 
Cc., U. 8. D. C., 252 Fed. 613. 
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$4. Multifariousness.—Bill to cancel re- 
lease of judgment and to subject equity in land 
to payment of the judgment is not multifarious; 
the cancellation being but incident to the real 
purpose of the litigation.—Ross vy. Miller, U. S. 
Cc. C. A., 252 Fed. 697. 


35. Eseape—Aiding in.—An escape from a 
federal penitentiary was complete, when the 
physical control over the convict was ended by 
his flight beyond immediate active pursuit, and 
one subsequently aiding and assisting him to 
escape discovery and arrest was not aiding his 
escape, within Criminal Code, § 141 (Comp. St. 
1916, § 10311).—Orth v. United States, U. S. C. 
Cc. A., 252 Fed. 566. 

36. Executors and Administrators — Suit 
on Bond.—Where administrator fully ad- 
ministered and filed final account, but 
after its approval misappropriated money 
and absconded, the _ distributees may sue 
on bond without having an administrator de 
bonis non appointed to bring such action, not- 
withstanding Code 1906, §§ 2031, 2032 (Heming- 
way’s Code, §§ 1696, 1697).—Davis v. State, Miss., 
79 So, 764. 

37. Faectors..— Consignment. — Ordinarily, 
where a person receives property which he is 
not bound to return in the identical form, but 
may account therefor in money or other prop- 
erty, the transaction amounts to a “sale”; but 
this rule is not applicable to consignments to 
sell, where the owner of a chattel delivers it 
to an agent to sell, in which case the title re- 
mains in the principal or bailor, though posses- 
sion ig transferred to the agent or bailee.— 
Taylor v. Fram, U. S. C. C. A., 252 Fed. 465. 

38. Food—Inspection.—Meat Inspection Acts, 
requiring meat-food products to be inspected 
and passed as a condition to interstate or for- 
eign shipment, are within the power of Con- 
gress.—Pittsburgh Melting Co. v. Totten, U. S. 
S. C., 39 S. Ct. 3. 

39. Fraudulent Conveyances—Bulk Sales 
Statute—On sale of an undertaking business 
in violation of the Bulk Sales Law, the pur- 
chaser becomes liable as a receiver of the stock 
to all the creditors pro rata, but not for the 
full value of the goods received.—Ledwidge v. 
Arkansas Nat. Bank, Ark., 205 S. W. 808. 

40. Frauds, Statute of—Primary Liability.— 
A promise to pay for merchandise furnished to 
a third person, when it is furnished on faith 
of such promise, makes promiser primarily 
liable; and promise is an original and not a 
coliateral promise.—Grantz v. Jenkins, Okla., 
175 Pac. 527. 

41. Good Will—Profitable Business.—A prof- 
itable business is not necessarily accompanied 
by a good will, and an unprofitable business 
may have a good will consisting in desire of 
patrons to continue accustomed business rela- 
tions.—Macfadden vy. Jenkins, N. D., 169 N. W. 
151. 

42. Homicide—Reasonable Apprehension, — 
Reasonable apprehension of danger to life, 
which would justify the killing of a police of- 
ficer, where the danger turns out to be apparent 
only, and not actual, must have a reasonable 
basis on which to rest before the taking of a 
human life would be warranted thereby.—Com- 
monwealth v. Balanzo, Pa., 104 Atl. 683. 

43. Husband and Wife—Common Law Mar- 
riage —If finding that common-law marriage 
existed between parties was warranted by facts, 
husband was liable for wife’s maintenance and 
support.—Knecht v. Knecht, Pa., 104 Atl. 676. 

44. Inchoate Right.—The husband’s_in- 
choate interest in his wife’s lands while she is 
living is so unsubstantial that it may not be 
reached or affected by his creditors.—Buckel v. 
Auer, Ind., 120 N. E. 437. 

45. Voluntary Payment.—Plaintiff and de- 
fendant being sole heirs at law of a son, and 
defendant father having, out of his separate es- 
tate, paid debts of son and expenses of last 
sickness and burial, plaintiff wife was liable 
for one-half of amount so paid by defendant; 
the payment not being vofuntary, but necessary 
for protection of estate.—Lefevre v. Lefevre, 
Tex., 205 S. W. 842. 

46. Insurance—Void Policy.—Policy issued 
after person it imports to insure against loss 











has sold and delivered property is void in his 
hands, and his assignment thereof to the owner 
transfers nothing.—Fireman’s Fund Ins. Co. v. 
Cox, Okla., 175 Pac. 493. 

47. Judgment—Lien.—An option to purchase 
te ged does not pass an interest to which the 
lie of a judgment will attach.—vVigars v. 
Hewins, Iowa, 169 N. W. 119. 

48. Res Judicata.—Regardless of the time 
when two suits involving the same parties and 
subject-matter were filed a judgment in either 
would bar further prosecution of the other.— 
oa ae v. Harkness’ Adm’r, Ky., 205 


49. Limitation of Actions—<Accrual of Right. 
—Where attorneys were generally employed for 
certain litigation, their cause of action for com- 
pensation does not accrue- until the end of the 
service or their withdrawal from the litigation, 
and hence limitations do not begin to run until 
that time.—Lackner vy. McKechney, U. S. C. C 
A., 252, Fed. 403. 

50. Lost Instruments — Equity.—Court of 
equity may be invoked by claimant of minerals 
to establish deed, on which his title depends, 
lost or destroyed by adversary, to the end that 
by preserving and recording he may protect 
himself against bona fide purchaser and show 
good marketable title.—Midkiff v. Colton, U. S. 
Cc. C. A., 252 Fed. 420. 

51. Master and Servant—Assumption of Risk. 
—If a servant knows of a danger, or by the 
ordinary use of his senses could have known 
thereof, he assumes the risk of injury there- 
from.—Kemp v. McNeill Cooperage Co., Del., 
104 Atl. 639. 

62. Incompetency.—“Incompetency,” in the 
law of master and servant, means want of abil- 
ity adapted to the performance of a task, either 
because of lack of experience, natural qualifi- 
cation, or deficiency of disposition to use one’s 
ability and experience properly.—James _v. 
Winifred Coal Co., Iowa, 169 N. W. 121. 

53. Independent Contractor.—One letting 
contract for work and retaining control over 
details, looking only to the ultimate results, 
is not responsible for the negligence of the 
contractor or his employes.—Washburn-Crosby 
Co. v. Cook, Ind., 120 N. E 434. 


54. Mines and Minerals—Relocation.—A relo- 
cation of a claim located by another admits the 
validity of the original location.—Betsch v. Um- 
phrey, U. S. C. C. A. 252 Fed. 573. 


55. Severance.—A purchaser of land, with 
notice of severance of minerals and surface by 
deed of land with reservation of minerals, could 
not claim them by adverse possession of sur- 
face, but could start adverse possession of them 
only by working them, or other act of domin- 
ion showing assertion of title and use in accord- 
ance therewith.—Midkiff v. Colton, U. S. 

A., 252 Fed. 420. 

56. Underlying Surface.—Where there has 
been severance of title to land and underlying 
minerals, the owner of the surface, in posses- 
sion thereof, does not acquire title to the coal 
by taking from existing openings of the veins 
coal for his own domestic purposes, and oc- 
casionally permitting neighbors to take it, or 
himself digging it and selling it to them, for 
their domestic use.—Vance v. Clark, U. 8S. C. C. 
A., 252 Fed. 495. 


57. Mortgages—Burden of Proof.—Mortgagee 
claiming under deed from his mortgagor must, 
as against a second mortgagee, show, by other 
evidence than the deed itself, that the transac- 
tion was free from fraud_and oppression, and 
for a fair consideration.—Jones vy. Williams, N. 
c., 96 S. BE. 1036. 


58. Municipal Corporations—lInitiative and 
Referendum.—Initiative and referendum apply 
only to matters of general legislation, in which 
all qualified electors of city are interested, not 
to local matters, such as creation of special im- 
provement district, in which only inhabitants or 
property owners are interested.—Allev v. City 
of Butte, Mont., 175 Pac. 595. 


59 Reasonable Care.—After a _ pedestrian 
has entered upon a street crossing in a prudent 
manner, he is entitled to the exercise of rea- 
sonable care on the part of drivers of subse- 
quently approaching machines. — Patterson 
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Fed, 359. 

60. Negligence—Anticipation.—Mere failure 
to anticipate another’s negligence resulting in 
injury cannot be said to be negligence and will 
not defeat an action for such injury.—Shields v. 
— Rapid Transit Co., Pa., 104 Atl. 
665. 

61. Contributory Negligence. — Though 
plaintiff's evidence in chief and that of his wit- 
nesses makes out a case free from contributory 
negligence, the case is for the jury, where some 
of plaintiff's answers on cross-examination in- 
dicate contributory negligence.—Milligan _ v. 
Philadelphia & R. Ry. Co., Pa. 104 Atl. 657. 

62. Proximate Cause.—A cause to constitute 
proximate cause need not act alone.—Otis El- 
evator Co. v. Cameron, Tex., 205 S. W. 852. 

63. Officers—Qualifications and Restrictions. 
—For offices created by the state, the state by 
its constitution and statutes may provide such 
qualifications and restrictions as it deems prop- 
er; but for offices created under other author- 
ity the court must look to the creating author- 
ity for all qualifications and restrictions.—State 
v. Howell, Wash., 175 Pac. 569. 

64. Partnership—Sale of Samples.—A partner 
has the right to sell samples belonging to the 
firm.—-Feingold v. Supovitz, Me., 104 Atl. 697. 

65. Physicians and Surgeons—Election of 
Treatment.—In calling a physiciap one is pre- 
sumed to elect that the treatment shall be ac- 
cording to the school to which the physician 
belongs, and his care cannot be measured by the 
sort of treatment a physician of another school 
would have given.—Van Sickle v. Doolittle, [a., 
169 N. W. 141. 

66. Piedges—Lien.—A statement, that buyer 
pledges to seller all property then owned or 
thereafter to be acquired as security for all 
obligations which buyer may then be owing or 
may thereafter incur to seller, cannot create a 
lien; an instrument to create such lien being 
required to name a definite sum then owing or 
a definite sum to be advanced in the future, and 
to describe property pledged with reasonable 
certainty.—Union Machinery & Supply Co. v. 
McCush, Wash., 175 Pac. 559. 

67. Powers—Conditional Fee—A devise to 
testator’s wife to have, hold, and control unless 
she remarry, when she should take one-third, 
residue to testator’s children, followed by a 

codicil granting wife full power to convey, 
“grants a fee conditional; the condition being 
suspended in favor of a purchaser on exercise 
of the power.—Vaughn v. Converse, lowa, 169 
N. W. 144. 

68. Principal and Agent—Executing Contract. 
—Ordinarily an executory contract to act as 
agent is not binding on either party. unless 
based on sufficient consideration.—Odegard v. 
Haugland, N. D., 169 N. W. 170. 

69. Public Service Commission—Conferred 
Power.—The Supreme Court may restrain the 
Railroad Commission from exercising powers 
which it does not possess.—Allen v. Railroad 
Commission of California, Cal., 175 Pac. 466. 

70. Jurisdiction.—Matters within jurisdic- 
tion of Public Service Commission must first 
be determined by the commission before the 
courts will take jurisdiction of any phase of 
the controversy.—Klein-Logan Co. v. Duquesne 
Light Co., Pa., 104 Atl. 763. 

71. Receivers—Public Utility —In considering 
the question of appointment of a receiver for a 
public utility corporation, the court will assume, 
unless it otherwise appears, that it can be oper- 
ated so as not at least further to impair the 
value of assets, and will direct it to be operated, 
even by the issue of receiver's certificates, until 
arrangements can be made to meet the _ exi- 
gencies of its stoppage.—Central Bank & Trust 
Corporation v. Cleveland, U. S. C. C. A., 252 
Fed. 530. . 

72. Release—Construction of Terms.—A _ re- 
lease by an employe of claims for damages, be- 
cause of personal injuries then believed by the 
parties to be of minor character, eannot be con- 
strued to cover other and very serious injuries, 
which afterwards developed from the same 
ecause.—Gold Hunter Mining & Smelting Co. v. 
Bowden, U. S. C. C. A., 252 Fed. 388. 

73. Fraud.—Where plaintiff relied on false 
representations of railroad’s physician regard- 




















ing extent of personal injury from railroad’s 
negligence, made with intent to induce her exe- 
cution of release, with resulting damage, fraud 
was sufficient to warrant cancellation of re- 
lease:—Chicago, R. 1. & P. Ry. Co. v. Johnson, 
Okla., 175 Pac. 494. 


_74. Remainders — Prescription.—Prescriptive 
rights in land did not mature in favor of de- 
fendant against plaintiffs claiming under a re- 
mainderman who had no right to possession 
until the death of the life tenant, less than 20 
years before the present suit.—Isbell v. Grey- 
lock Mills, Mass., 120 N. E. 446. 


75. Sales—Delivery to Carrier.—Where per- 
sonal property is purchased by telegraphic or- 
der to be delivered to the carrier, title passes 
to the purchaser, subject only to the right of 
stoppage in transitu, and the selection of route 
of shipment, in the absence of directions, is left 
to the seller.—Ketchum & Gaston Co. v. Fitz- 
— Harness & Buggy Co., lowa, 169 N. W. 
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76. Exectted Contract.—Where money for 
cattle was to be paid at time of delivery, pay- 
ment and delivery were concurrent conditions, 
performance of which was necessary to make 
contract fully executed.—Brown y. Sheedy, Ore., 
175 Pac. 613. 


77. Sheriffs and Constables.—Conversion.— 
An officer who levies execution on property of 
a stranger is guilty of conversion, although 
levy was made in good faith, and although 
property was not actually taken or removed.— 
Sabin v. Christman, Ore., 175 Pac. 622. 

78. Specific Performance — lUnconscionable 
Contract.—Equity will not decree specific per- 
formance of a contract for exchange of lands. 
where defendant was not familiar with local 
land values, and plaintiff so grossly exagger- 
ated the value of his lands as to make the con- 
tract unconscionable.—Wagner y. Allen, Iowa, 
169 N. W. 143 


79. Tenancy in Common—Cotenant  Dis- 
charging Incumbrance.—Payment by one coten- 
ant of unpaid purchase price or incumbrance 
operates to the benefit of all, and entitles payor 
to contribution pro rata, and to a lien upon the 
share of each for the proportionate amount due 
from him.—Davis vy. Davis, Iowa, 169 N. W. 129. 

80. Vendor and Purchaser—Ratification.— 
Payments of purchase-money installments with 
knowledge of the fraud inducing the contract 
of purchase amount to ratification defeating 
complete rescission.—McCabe y. Kelleher, Ore., 
175 Pac. 608. 





81. Sale in Gross—Where there is a 
sale in gross for a _ total price, relief 
will not be granted for shortage where 


the purchaser ~has investigated and estimated 
the property before sale.—Standard Lumber Co. 
v. Deer Park Lumber Co., Wash., 175 Pac. 578. 

82. War—Alien Enemy.—Suit may be brought 
in a United States court against an alien en- 
emy.—Watts, Watts & Co. v. Unione Austriaca 
Di Navigazione, U. S. S. C., 39 S. Ct. 1. 

83. Wills—Alienation of Interest.—Where will 
devised undivided half of estate to wife and 
her heirs forever, the balance to the wife for 
life, and then one-half thereof to a daughter, 
and the balance to the daughter in trust for 
the life of a grandson, the wife could not alien- 
ate the grandson’s share.—Tuttle v. Doty, Mich., 
168 N. W. 990 

84.———Children.—Under bequest to “children,” 
grandchildren and other remote issue are ex- 
cluded, unless an intent is shown by the will 
to provide for children of a deceased child, in 
cases where the will would otherwise remain 
inoperative, or the will clearly shows that the 
word “children’’ was used in a more extensive 
sense.—In re Puterbaugh’s Estate, Pa., 104 Atl. 
601 


85.——Creation of Trust.—A devise to trustees 
for the use of seven daughters during life and 
after their death to their children, respectively, 
and in case of the death of a daughter without 
children her share to go to the survivors sub- 
ject to the trust, created a trust which remained 
executory as to each of the life tenants at least 
until the death of such tenant.—Watts v. Boothe, 
Ga., 96 S. E. 863. 
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